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THE LATE CHIEF JUSTICE JONES. 


Srrecu or Hiram Kercuvum, Esq., delivered at the late meeting of 
the Bar of this City, convened to do honor to the memory of the late 
Chief Justice Jones. 

Mr. Ketchum rose and said :— 

Occasions like the present should, in my judgment, be improved— 
less to honor the dead, than to benefit the living. There are, in the 
lives of many men, characteristics which, if separately considered, may 
with profit be held up to admiration and imitation. There were many 
such in the life of our departed friend and brother, deserving the high- 
est attention of his professional brethren. It was a long life. All of 
it was devoted to the law—at the Bar, in the Legislature, or upon the 
bench of his native State. It was a life of hard study, of intense 
application. No man ever saw Samuel Jones idle. And yet I do not 
mean to say that he was a recluse—that he was not fond of society 
and of the joys of the social circle—for he was. I do not mean to say 
that he avoided festive scenes in the company of friends—for he did 
not. But he came to such scenes always with his intellectual armor 
on. There was never an occasion when he was not ready, and when 
he was not willing to dis¢uss points of law, or any other subject con- 
nected with his profession. I say, sir, that he did not eschew such 
delights, nor do I know of any rule of sound morality, which required 
that he should do so; but on all such occasions, he observed that rule 
which no wise man will neglect, and which no man can violate with ° 
impunity, of “not too much.” How striking the illustration in his 
life and death of that beautiful passage from Milton :— 

“if thou well observe 
“ The rule of not too much, by temperance taught 
“ In what thou eat’st and drink’st, seeking from thence 
© Due nourishment, not gluttonous delight, 
‘ Till many a year over thy head return; 
“ So may’st thou live, till like ripe fruit, thou drop 
“Into thy mother’s lap, or be with ease 


“ Gathered, not harshly plucked, for death mature. 
“ This is old age.” 
, 39 
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And who will not say that this was the old age of our departed 
friend? We know tbat in his last illness he was confined several weeks. 
He did not suffer much, but the weather was warm, and he was restless 
and uneasy. He thought a visit to the country would be of service to 
him. He sought a secluded spot in a neighboring State, but he found 
not there the rest which he desired, and he returned. He had no im- 
mediate apprehension of a fatal termination of his complaint, and yet 
he felt a drawing—an instinctive drawing towards the rural spot where 
he was born, and where he had spent his youthful days. He felt, too, 
the attractions of kindred blood. He wanted to be with his brother, 
the companion of his childhood—that brother who has since been 
gathered to the tomb. He went to the house of that brother—he did 
not know it; but he went there to die—to drop into his mother’s lap. 

Mr. President—I know not that I ought in striet propriety, and yet 
I will even venture to enter that private chamber where death was 
gently gathering the fruit mature. It was his privilege—precious 

rivilege !—to receive, during his last illness, the ministrations of a 
Cbeed daughter. She waited on him—she wrote what he dietated— 
she arranged the appointments around the sick hed—she smoothed the 
dying pillow. On one occasion, and it was not the only oceasion of a 
similar kind, very near the close of life she said to him, “ Father, shall 
I say the Lord’s prayer ?”—That comprehensive, clear, direct office of 
devotion so suited to the circumstances and condition of every station 
and of every condition in life. He said, “ Yes, my daughter, but I 
am so sleepy.” “Then,” said she, “shall I say ‘ Now I lay me down 
to sleep?” He nodded assent, and she repeated the prayer of early 
childhood, while he dropped into the sleep of an infant. Happy 
father! Blessed, blessed danghter ! 

Mr. President, you know—we have all reason to know—how he 
loved his profession, how he loved his professional brethren, and espe- 
cially such as had been distinguished in their profession. For a long 
time he has been our father. He has been our standing President on 
all occasions of this sort for many years. The last occasion when he 
presided over the Bar, was one fit to be the last for such aman. It 
was when the Bar of New York was assembled to pay the last testi- 
mony of respect to the memory of that great lawyer, Danie, WepsTER. 
He did not feel that the service he performed for him on that occasion 
was a sufficient testimonial of respect, but he made a journey of more 
than 200 miles to be present at his obsequies. I saw him there, and 
never, while the vital pulse throbs within me, can I forget the august 
solemnities of that occasion ; nor shall I cease to remember with what 
humility,—with what suppressed emotions of tenderness, our great 
lawyer and chancellor fell into that vast train which passed on, in 
solemn silence, and with light footsteps, to take a last look at the 
mortal remains of our illustrious countryman. There they lay, stretched 
out on the lawn so lately his own, with an October sun shining full 
upon them. There we beheld, closed in death, those eyes which had 
been so often luminous with intelligence profound; there that ample 
dome of thought, now alas untenanted, yet untouched by decay’s 
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effacing fingers, which had been so often the admiration of his coun- 
trymen. Side by side, and arm in arm, we followed those-remains to 
their last resting place, and saw them committed to the appointed 
tomb, “ earth to earth, ashes to ashes, dust to dust,” while the Atlantic 
Ocean, a spectator of the scene, sent up the solemn dirge. 

Mr. President, before I had honored the great lawyer, I had honored 
the Chancellor, I had honored the Chief Justice and the Judge, but 
from that day I loved the man, and the office which I perform here 
now is an office of love to his memory. 

Mr. President, after what has fallen from the learned gentlemen 
who have preceded me, anything like an extensive or minute review 
of the life of Samuel Jones is rendered unnecessary. No man living, 
or that has ever lived, at the Bar, or elsewhere, had less need to repose 
on ancestral honors than Samuel Jones, for he built up a reputation 
for himself, solid and enduring. But it may, perhaps, for the purpose 
of ascertaining the character of his mind, be proper to make a slight 
reference to his ancestry. His father, we all know, was the father of 
our Bar. His mind was one naturally of great strength and vigor. 
Tis learning was vast. His principles, if I may be permitted to say 
so, were ultra conservative. Ile was called upon by the State of New 
York to adapt the Colonial and the English law to the State of the new- 
born Republic. He did it. Although opposed to the vast body of 
the people of the State at that time, yet they had the utmost confidence 
in his integrity and wisdom, and he was the man above all others to 
adapt the system of laws to the new condition of things, and, as you 
well know, Sir, from the history of that time, on every subject of that 
description the Legislature followed him implicitly, while upon any 
subject connected with politics, they were sure to be on the other side, 
with entire unanimity. Ie was a member of the Convention that 
ratified the Federal Constitution in this State. I have heard the 
deceased speak of his being present as a young man at Poughkeepsie 
with his father, during the sittings of that body. His father went to 
that Convention opposed to the Constitution. And here let me say 
that it was characteristic of his father’s mind and of his own, to have 
an unbounded attachment to the State of New York. They were New 
Yorkers altogether, body and soul. His father was what was called a 
States’ rights man of that day. He went there thus opposed to the 
Constitution ; but, as the Chief Justice has told me, General Hamilton 
visited him, labored with him, and convinced him that it would be 
unsafe not to adopt that Constitution as presented, and being thus 
convinced he went for its adoption. He was told by his associates, 
** We shall lose our popularity at home ;” but he said, “ In cases of this 
sort I am accustomed to consult what I deem the right, and that I will 
follow under any circumstances.” He voted for the Constitution. 

That was the character of mind which our departed friend received 
from his ancestor. He studied with that father, and I find that he 
signed the roll of the Supreme Court as attorney in 1794, and he signed 
the roll of Counsellors in 1796. My iearned friend who preceded me 
said his name appeared in 1799 in the Reports. I have seen it; and 
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from that time to the year 1826, being a period of nearly 30 years, he 
was in very active practice at the Dar. It is not necessary to add 
anything perhaps to what my learned friend has said upon that subject, 
but he was characterized, always at the Bar, for the thorough prepara- 
tion of his cases. A gentleman, considerably my senior at the Bar, 
was relating to me this morning, an anecdote of what he had heard in 
Court many years ago. On one occasion, at the term of the Supreme 
Court, the arguments of Counsel had been prepared somewhat care- 
lessly, and the Chief Justice, after they were through,—Chief Justices 
were men of authority in that day,—took occasion to rebuke the Bar 
for not having properly prepared their cases, saying that they had 
east too much burden upon the Court. Samuel Jones was there, and 
he rose and asked the Chief Justice if he included him? “ No,” said 
the Chief Justice, “‘no, Mr. Jones, your cases are always well pre- 
pared.” I know, Sir, from some acquaintance with him, since he 
came back to the Bar, what his habits were in that respect,—they 
were of most thorough and diligent preparation. I think, as far as 
my acquaintance extends, that the younger gentlemen of the Bar know 
nothing, practically, of the thoroughness of that preparation to which 
Mr. Jones submitted. He was sometimes found willing to delay for 
further preparation,—never because he had not prepared with great 
care, but because he saw difficulties ahead which he was willing to 
overcome by further preparation. That, I believe, was characteristic 
of him at the Bar. 

He went upon the bench in the year 1826, and continued there until 
the Ist January, 1849. I need say no more, nor pass any other review 
on his judicial life, after what has been said by the honorable Judge 
of the Supreme Court who first addressed you on this occasion. 

Bat, Mr. President, I desire to speak very particularly of that short 
stage of his life which has occurred since he came back to the Bar. 
It was said in the most eloquent eulogy that I ever read of General 
Washington, delivered about the time of his decease, that he proved 
this magnanimity when he was made Lieutenant-General. And so I 
think that Samuel Jones developed some of the noblest qualities of his 
character when he returned to the Bar. I am happy that he did re- 
turn, for it has enabled him to prove himself a man and a brave one. 
All the gentlemen present, remember that the Bar saw fit to give him 
an entertainment on his retiring from the Bench. My learned friend 
who last addressed you presided on that occasion. We then heard 
from the late Chief Justice a most eloquent address; but I noticed, 
most delicately expressed in that same address, an allusion to his 
anxiety for the future. Well might he be anxious, for he had those 
to provide for who stood in a most near and tender relation to him, 
and he was poor. I rejoice that he was poor, for it enabled him to 
bring out in high relief some of the noblest qualities of our common 
nature. It enabled him to prove himself a brave man. How did he 
meet the exigency? Without complaining, he went to Wall street, 
took an office, and put up his sign just as he had done fifty years 
before. He waited for business. He waited patiently. He waited 














THE NEW-YORK LEGAL OBSERVER. 325 
The late Chief Justice Jones. 








with as much assiduity as he had ever manifested when he first came 
to the Bar. He had not to wait long: the business came. He listened 
to the client when he unfolded his case, or stated his business, with as 
much patience as any man could manifest, and when he took charge 
of that business, he investigated it with as much care, not to say as 
he had ever done on any former occasion, but as any man living could 
do. I know these facts, because, like my learned friend who preceded 
me, I have had occasion to confer with him professionally, and I know 
that there was no falling off. I would meet him one day in conference, 
and the next week he would take up the subject where we left it off, 
without having to gather up the thread. I know that his preparations 
were most thorough. I think in one,case in which I was with him, 
he had as many as twelve or fourteen sheets of letter paper covered 
by his brief. 

Though his head was stored with the learning of sixty years, and he 
never forgot anything which was worth remembering in the profes- 
sion—yet he assumed nothing ; he put everything down on his brief; 
he studied every authority; he met every objection; and he was as 
thoroughly prepared as the young barrister could be in making his 
first brief. That is the way in which he did his business. 

I remember, sir, most distinctly, the last case which he argued in 
tlie Court of Appeals; it was in January last. I happened to be as- 
sociated with him. The vigor, the terseness, the learning, the eonclu- 
siveness with which he argued that case, drew forth the admiration of 
the Bench and of the Bar. Never on any occasion, from his earliest 
manhood, had he surpassed, or could he surpass, or could any other 
man surpass, that argument. And, sir, I had the satisfaction of know- 
ing how he felt after it was made. No miser ever counted over with 
more delight the accumulations of years, than he experienced when 
he had the consciousness that the learning.accumulated in sixty years, 
was all subject to his command, and could be marshaled at his pleasure 
for attack or for defenee. Why, sir, if poverty were necessary to give 
aman a feeling of that sort at more than eighty years of age, it would 
be worth while to be poor a whole life. % 

I say that he was poor. I do not disguise it; I cover it up in no 
dead language, in no foreign tongue not understood by those who hear 
me. If there is any man here or elsewhere that would diminish one 
particle of the respect due to him on account of this condition—for 
that man’s opinion I entertain no respect, nor for himself either. I 
know, sir, where it is that I utter these sentiments. It is in a commu- 
nity where the love of gold has taken possession of almost every heart, 
and where I had almost said, I am sorry to say, it has taken possession 
of some of the best intellects of our intellectual profession. Let me 
admonish every such man that the love of gold, and the love of high 
professional distinction, never dwelt long together in the same heart. 
Search the rolls, Sir, and you will find that the great luminaries of the 
law have lived and died without wealth. 

Sir, there are now living in Europe, two very distinguished men, 
barons, both very eminent in their line, both known to the whole 
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civilized world; one is Baron Rothschild, and the other is Baron 
Humboldt; one distinguished for the accumulation of wealth, the other 
for the accumulation of knowledge. What are the possessions of the 
philosopher? Why, sir, I heard a gentleman whom I have seen here 
this afternoon, a distinguished member of this community, say, that 
on a recent visit to Europe, he paid his respects to that distinguished 
philosopher, and was admitted to an audience. He found him, at the 
age of eighty-four years, fresh and vigorous, in a small room, nicely 
sanded, with a large deal table uncovered in the midst of that room, 
containing his books and writing apparatus. Adjoining this was a 
small bed-room, in which he slept. Here this eminent philosopher 
received a visitor from the United States. He conversed with him; 
he spoke of his works. “ My works,” said he, “you will find in the 
adjoining library, but I am too poor to own a copy of them. I have 
not the means to buy a full copy of my own works.” 

Now, sir, which of these barons do you think, even in this age of 
pod, receives the greatest amount of the homage of the human race ? 

speak not of the homage of intelligent men, but of the honor paid by 
the masses. Let them both come here and pass through our streets, 
and see to which of them the hat of the multitude will be doffed with 
the most cheerfulness and alacrity. 

Sir, let rich men enjoy their honors paid to mere wealth, while they 
ean, for they are short lived, and are sure to be buried in the tomb of 
their possessor, to which he is generally followed by his heirs, with 
more than Christian resignation; while the intellectual man,—and 
my profession belongs to the class of intellectual men,—whose princi- 
ples are conservative, and whose purposes are high, and whose indus- 
try is great, drops all along the path of life, jewels of thought which 
can never be hid, but will shine with undiminished lustre, long after 
the hand that scattered them is unknown or forgotten. Yet, Mr. Pre- 
sident, I would not be unjust. There is a way in which rich men can 

urchase immortality. It is by laying aside a portion of their accumu- 
tions and devoting them to the founding of institutions, which shall 
develop, cultivate and improve the human mind. In this way I rejoice 
to say, that in my own country, the names of Dartmouth, and Yale, 
and Phillips, and Astor, and Cooper, have secured immortality. 
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H. S. Circuit Court. 
(Southern District of New York, October, 1853.) 
IN ADMIRALTY—ON APPEAL. 


Before the Hon. SAMUEL NELSON, Associate Justice of the Supreme Court of the U. States. 


Tur Scow Sroor Grove anp Tug SteamBoat SPLENDID. 


COLLISION. 


Held, that where the case of the party claiming damage for collision occurring during a dark 
night, was sustained alone by the evidence of the Pilot, who was also the only lookout, 
the same was not sufficiently reliable. 

That a more competent and reliable lookout might have been stationed to discharge this duty. 

That the vessel charged with fault had by a greater number of witnesses maiatained the de- 
fence set up. 

For the Splendid it was set up (1) that she had kept a sufficient look 
out during the night in question, and navigated safely from New York. 
(2) That after rounding * samara Point, she had steered for Cold Spring 
light to make her usual land, and saw the scow bearing down to the 
westward of a line from Stony Point to Magazine Point. (8) That the 
scow at 500 yards began sheering to the eastward. (4) That the steam- 
er slowed, stopped, backed and got stern way on her when just past the 
rocks Brothers, and the wind acting upon the saloon built upon her up- 

er deck aft, swung her stern to the eastward, and her head to 
the west. (5) That while in this position, and within 100 feet of the 
rocks, the scow struck herstem. (6) That the steamer had not been 
sheered to the eastward, although her retrograde movement and the 
swing of her lights might have had that appearance from the scow. 

For the scow it was alleged (1) That she had seen the lights of the 
Splendid sheer off to the east when off Magazine Point, and saw at the 
same time the light of another steamboat sheer off to the west shore. 
(2)That she was ignorant that the Splendid was making the Cold 
Spring landing. (3) That she luffed to give her more room. (4)‘That 
when the Splendid attained a position to the east of her about two 
lengths, and some hundred yards south, she suddenly sheered west and 
hailed the scow to put her helm up, which was done, that she had 
barely felt the change when the collision took place. 


D. McMahon and W. Q. Morton, for the steamboat. 
E. C. and C. W. Benedict, for the scow. 


Netson, Circuit Judge.—The libel was filed in this case by the steam- 
boat against the scow to recover damages for a collision that occurred on 
the North River, on the 6th Nov., 1850, about eleven o’clock at night, 
opposite the Two Brothers, a ledge of rocks a little below Cold Spring, 
The Steamboat was going up the river with a load of passengers for 
Hamburg, her place of destination, and the scow was descending with 
a cargo of lumber. The scow struck the steamboat nearly head on 
against her stem, a little to the starboard, knocking the stem out and 
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breaking the planks so that she was obliged to be run on to the west 
shore, where she filled and sunk. The testimony is quite contradictory 
in the case, in respect to the management and course of the respective 
vessels ; the persons on the steamboat maintaining, that after she had 
rounded Magazine Point, and was in her usual course for Cold Spring, 
one of her stopping places, and on the eastern shore of the river, the 
scow in descending the river on a course off her larboard bow, sudden- 
ly changed it more easterly, and persevered in the same until the col- 
lision occurred ; while those on board the scow insist that that she pur- 
sued her course down the river, giving a wide berth to the steamboat 
to pass on her larboard side; but that, as the two vessels neared each 
other, the steamboat took a sheer to the west and persevered in it till 
a collision was unavoidable. The night was very dark and the wind 
fresh from the northwest, the scow moving from five to six knots the 
hour, and the steamboat about eight. There were four hands on 
board the scow—the captain, first and second pilots and stew- 
ard—all of whom saw the steamboat at a considerable distance, 
and were on the lookout from the time she was first discovered until 
the collision, who concur in maintaining the position and course of 
the scow, and fault of the steamboat. While on the other side, the pi- 
lot was the only person on board who saw the scow until the moment 
of the collision. In this conflict of evidence, whatever may be the real 
truth of the course and management of the vessels preceding, and at 
the time of the accident, it is impossible for us to say, as the case stands, 
that the scow was in fault, so as to hold her responsible for the conse- 
quences. The misfortune of the steamboat is, that under the circum- 
stances of the night and weather, she had no proper lookout on board, 
and hence, in addition to this neglect of prudence and of the established 
nautical rule, she is deprived of the usual and most important witness 
on these occasions as to the position and course of the two vessels. 
Althongh the pilot may be a witness deserving great consideration in 
respect to the course of his own vessel, he is not, from the necessity he 
is under of attending specially to his own peculiar duties, the best wit- 
ness in respect to the position and course of the approaching vessel in 
a dark and cloudy night. A competent lookout, at a station the most 
favorable to discharge his duty is much more reliable under such cir- 
cumstances. The seow has decidedly the advantage in this respect. 
Her master, in consequence of the darkness of the night, gave his 
helm to the pilot, and took the post of lookout himself; and as a con- 
sequence is enabled to give us a clear and intelligible account of the cir- 
cumstances that led to the unfortunate accident, and he is confirmed 
by the other hands on board ; and also, as far as they go, by the hands 
on board the sloop Index, in the vicinity at the time. The gravamen 
of the libel is, that while the steamboat was on her eourse N. E. to 
Cold Spring, and passing in a direction as near the Two Brothers as 
was safe, the scow changed her course from her direction down the 
river to the eastward, which compelled the former to.slow, and stop to 
avoid running upon the rocks, which with the wind had the effect to 
change her position, by swinging her bow westward, and while in this 
condition she was run into by the scow, which, at this time had come 
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close to the rocks, and having the wind free, and should have borne fur- 
ther towards the middle of the river. But, the difficulty is, the weight 
of the proofs is against this theory. No persons having been stationed 
on board the steamboat to look out, the night being dark, and none of 
the hands, but the pilot, having seen the scow till in the midst of the 
alarm, upon the ringing of the bells to slow and stop, we have no intel- 
ligible or reliable account of the trensaction from her; and the persons 
on the dock at Cold Spring knew nothing about it, as the night was too 
dark for them to see it. It has also been urged that the scow madea 
wrong maneuvre at the time of the collision, by ordering the man at the 
helm to keep hard away, thereby bearing more to the eastward, but 
the hands upon the scow all agreed that this order was given from the 
steamboat, and was followed at the moment of the peril, in deference 
to the supposed superior opportunity and skill of those on board of her 
Without pursuing the examination of the case further, I am satisfied 
the decree of the court below is right, and should be affirmed but 
with costs of this court only.* 








N. 0. Supreme Court. 
(Monroe General Term, 1853.) 


Before JOHNSON, STRONG and SELDEN, Justices. 
Grorce T. Spencer, Respondent, against Marous M. Wueexock and 


Rarrn Bascocr, Appellants. 


The distinction between legal and equitable remedies is not abolished by the Code. That 
distinction consisted mainly in the different modes of trial and the different kinds of relief 
in the two classes of action. 

These differences stil! exist. 

Sections 252, 253 and 254 preserve the distinction as to the manner of trial, and sections 275 
and 276 as to the modes of relief. 

The different rules as to parties at common law and in equity, arose out of, and were insepa- 
rably connected with these distinctions. 

Sections 118 and 119 of the Code are from their nature and from their relation to other pro- 
a of the same act, necessarily limited in their operation to actions seeking equitable 
relief. 

Section 120 of the Code which provides that “ persons severally liable upon the same odliga- 
tion or instrument” may be included in the same action, applies to written obligations only, 

Two persons liable for the same debt but by different contracts cannot under the Code be 
sued jointly in an action brought simply for the recovery of the debt. 

Such a case comes within Sub. 6 of Sec. 144 of the Code, and the error is sufficient ground for 
a nonsuit at the trial. 


The complaint in this case alleges, that the defendant, Wheelock, 
being desirous to purchase certain goods and merchandize from one 
William J. Arnold, upon credit, procured from the defendant, Bab- 
cock, and delivered to Arnold, the following agreement in writing, 
to wit: 





* Nots.—The District Court had dismissed the libel without costs to either party. 
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“In consideration of the sum of one dollar to me in hand paid, I do 
hereby agree to pay, or cause to be paid, to William J. Arnold, his 
heirs or assigns, such sums and amounts as Marcus M. Wheelock shall 
trade or cause to be traded at the store of said Arnold from the date 
hereof until 1 may forbid more goods being delivered upon the condi- 
tions of this consideration. 

“The amount so accruing may be applied on a certain contract be- 
tween Ralph Babcock and William J. Arnold for Lot No. 4, in Block 
65, in the Village of Corning; said article bearing date September 23d, 
1844; orin payment to Babcock and Arnold by W. J. Arnold through 
the undersigned for stock of goods as described in the annexed con- 
tract, dated Corning, April Ist, 1849. | (Signed) 

“ RALPH BABCOCK.” 

It then states that after the date and delivery of the said agreement, 
the defendant, Wheelock, purchased at the store of Arnold, goods and 
merchandise to the amount of $4192.01, which were sold and deliv- 
ered to said Wheelock, and for which he promised to pay. It also 
avers that the claim against Wheelock for the goods together with the 
agreement or guaranty of Babcock had been duly assigned to the plain- 
tiff; and concludes as follows : 

“The plaintiff demands judgment against the said Ralph Babcock 
and Mareus M. Wheelock for the said sum of $4192.01, and interest 
as above stated.” 

The defendant, Wheelock, put in a general answer, denying each 
and every allegation of the complaint ; and the defendant, Babcock, a 
separate answer, setting out the agreement referred to in the guaranty 
as annexed thereto, together with various other special matters, and 
claiming a set-off against Arnold to the full amount of the indebtedness, 
and to this answer the plaintiff replied. 

The cause was referred, and upon the trial before the referee, after 
the plaintiff had rested, the defendant’s counsel moved for a nonsuit 
upon the following grounds: 

1. That the complaint does not state facts sufficient to constitute a 
cause of action against the defendants. 

2. That the credit being given to Wheelock upon the books of Ar- 
nold, the undertaking of Babcock is collateral. 

3. That no joint undertaking on the part of the defendants is shown. 

This motion was denied. The defendants then made various offers of 
evidence in their defence, which having been overruled, the cause was 
argued and submitted to the referee; who afterwards made a report 
in favor of the plaintiffs against each of the defendants separately for 
the sum of $3124.42; upon which report judgment was entered against 
the defendants in the following words, viz: 

“On motion of Geo. T. Spencer, plaintiff, it is adjudged that the 
said plaintiff recover severally of the said defendants, Ralph Babcock 
and Marcus M. Wheelock the said sum of three thousand one hundred 
and twenty-four dollars and forty-two cents, with seventy-nine dollars 
and forty-three cents costs, and disbursements; in all amounting to 
the sum of three thousand two hundred and three dollars and eighty- 
five cents.” 
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From this judgment the defendants appealed to the General Term. 


Setpen, J.—It is clear that prior to the code this action could not have 
been maintained. At common law a plaintiff could not bring a joint ac- 
tion against two defendants bound by distinct and separate contracts. 

That the contracts of the defendants, Babcock and Wheelock, as set 
forth in the complaint in this case, are entirely distinct is plain. They 
were not made at the same time, nor upon the same consideration ; 
One was made in writing, the other by parole; one contains special 
provisions, the other none ; one is express, while the other is, or may 
be, implied. Such a heterogeneous combination in a single count, is 
plainly repugnant to the principles of the common law, and must be 
sustained, if at all, by some statutory provision. 

The plaintiff relies upon Sections 118 and 119 of the Code, as au- 
thorizing the course adopted; and this imposes upon us the difficult 
task of putting a construction upon those sections. Do they, as is sup- 
posed by some, abolish all distinction as to parties between legal and 
equitable actions? 

This is an important question, involving to some extent the great 
judicial problem of the day, as to the practicability of entirely as- 
similating the practice and pleadings in the two classes of actions. 

There is no doubt, that where the intention of the legislature is clear, 
it is the duty of Courts to carry out that intention, unless it comes in 
conflict with the Constitution. But it is not always easy to ascertain 
the precise object of a legislative enactment. It is frequently necessa- 
ry to look at the nature of the evil, as well as of the remedy; and to 
construe one provision in the light of many others bearing upon the 
same subject. 

This is no less true of the Code than of other statutes ; and hence it 
often happens that the interpretation which seems most obvious to a 
casual reader, is not that which would result from a careful and intel- 
ligent examination. 

We cannot safely construe the sections in question without looking 
at the nature of the distinctions which formerly prevailed as to parties, 
between actions at law and in equity. Ifthese distinctions were acci- 
dental and artificial merely, having no foundation in the nature of the 
actions, we should readily adopt a construction which would abolish 
them, as the true interpretation of the intent of the legislature. On 
the other hand, if we see cogent reasons for those distinctions, growing 
out of the nature of the proceedings themselves, and inseparable from 
them, we should of course pause before imputing to the legislature a 
design to abrogate them. 

To appreciate the reasons for the rules in regard ¢o parties, which 
have heretofore obtained at law, it is indispensable to recur to that 
which has moulded all the forms and modes of proceeding in common 
law actions ;—I mean trial by jury. 

The necessity for having issues which are to be tried by a jury as 
simple as possible, is too plain to bedenied. There is difficulty enough - 
in harmonizing the views of twelve men, where the issues to be tried 
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are single; complicate them, and a jury can serve no other purpose 
than to echo the ipse dixit of the judge. 

There can be no doubt that all those rules of common law pleading 
which tended to narrow the contest of the parties down to a single 

oint, originated in this necessity. The rules as to parties in suits at 
aw spring from the same source. If suits were rendered complex, by 
multiplying parties having a diversity of rights, they could no longer 
be tried by jury; because such cases imperatively require a power in 
the court to adapt its judgment to the particular circumstances of each 
party; a power which could not be exercised without the finding by 
the jury of a special verdict in every case. This would be dilatory, in- 
convenient and impracticable. Juries can profitably deal with sim- 
ple issues only; and of course with those cases alone in which the 
rights of all the plaintiffs upon the one hand, and of the defendants 
upon the other are the same. 

The connection between the modes of trial, the rules in regard to 
parties and pleadings, and the nature of the judgment in common law 
and in equitable actions, respectively, is plain. Each system is har- 
monious in itself, and any attempt to blend them must necessarily end 
in confusion ; or in the virtual destruction of one or the other class of 
remedies. 

The subject may perhaps be elucidated by one or two examples. 

A. buys land of B. and brings ejectment to obtain possession, mak- 
ing C. and D., who claim liens upon the land, one as a mortgagee and 
the other as a judgment creditor, parties ; (as it is proper to do if See. 
118 is to be construed as claimed by the plaintiff, and as was intimated 
by Mr Justice Parker in Waldorph v. Bortel, 4 How, Pr. R. 358.) 
It is claimed by A. that the mortgage is fraudulent, and the judgment 
usurious. 3B. defends on the ground that the deed was never delivered. 

There would be some little difficulty in framing the pleadings in 
such a case so as to present the various issues in a furm suitable for a 
jury. But suppose this task to be successfully performed. Low are 
the issues to be tried, separately, or together? In what order are the 
witnesses to be introduced? How will the jury succeed in keeping 
the several issues distinct, and in analyzing and arranging the testi- 
mony bearing upon them ? 

Take another case—Sec. 119 provides that if the consent of one who 
should be a coplaintiff cannot be obtained, he may be made a defend- 
ant. Suppose then, one of two joint obligees wishes to bring an action 
upon the bond, and the other refuses ; may the latter be made a de- 
fendant under this section? If so, when the case comes to the trial, 
which of the two obligees is to have a verdict ? 

But it is unnecessary to dwell upon the inconveniences which would 
result from such a construction of sections 118 and119. It is utterly 
repugnant to the Code itself. It is true that the preamble to the Code 
which declares it to be expedient that the distinction between legal 
and equitable remedies should no longer continue ; and sec. 69, which 
enacts that the distinction between actions at law and suits in equity 
is abolished tend to support the construction contended for, But 
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then it is manifest that the distinction between legal and equitable 
remedies zs not abolished by the Code. That distinction consisted 
mainly in the different modes of trial and the different kinds of relief 
in the two classes of action. These differences still remain in full force. 
Sections 252, 253 and 254 preserve the distinction as to the manner 
of trial, and sections 275 and 276 as to the modes of relief. 

To abolish the distinction as to parties, while it is maintained as to 
the trial, would tend to confusion, and the legislature could, I think, 
never have intended it. 

But if this difficulty in the way of the construction contended for 
were overcome, there is another which I deem insurmountable. 

If all persons interested are to be made parties without regard to the 
question whether the action be legal or equitable, and if the same per- 
sons may in some cases be either plaintiffs or defendants, it is indis- 
pensable that the court be invested zz all cases with a discretion as to 
costs. Justice cannot be even tolerably administered without it. 

But the Code confers no such discretion upon the court in legal ac- 
tions. On the contrary, Sections 304 and 305 expressly prohibit its 
exercise. It is conferred by section 306 in equitable actions only. 
This is decisive of the question we are considering. 

The equity rule as to parties is utterly incompatible with the com- 
mon law rule as to costs. 

My conclusion therefore is that sections 118 and 119 are from their 
nature and from their relation to other provisions of the Code, neces- 
sarily limited to their operation, to actions seeking equitable relief, and 
cannot therefore aid the plaintiff in this case. 

It was insisted upon the argument that the action might be sustained 
under section 120 of the Code, which provides that ‘* persons severally 
liable upon the same obligation or instrument” may be included in 
the same action. It was argued that the word obligation as here used, 
was co-extensive in significance with the words debt or duty, and that 
as the defendants were liable for the same debt, the case came within 
the provision. 

But it is apparent, I think, from the scope of the section, and the 
connection in which the word obligation is used, that its signification 
is more limited. The word instrument seems to have been added, be- 
cause it was apprehended that the word obligation might not have been 
broad enough to include every species of written contract to which it 
was intended the provisions should apply. It was plainly intended as 
a mere amplification of the word obligation, and not as providing for 
a distinct class of cases. I think it clear that the section applies to 
written obligations only. 

One only remaining inquiry is, whether advantage can be taken of 
this misjoinder of parties upon the trial, when the defendants have failed 
ed to demur ? 

It was insisted by the plaintiffs, that if the actionwas wrongly brought 
against the two defendants jointly, the error being apparent upon the 
face of the complaint, they were bound to demur, and that not having 
page they must be deemed to have waived the objection.—Code, 

ec. 148, 








334 THE NEW YORK LEGAL OBSERVER. 
N. Y. Superior Court.—T. Carnley and J. W. Colton v. Calvin Hull. 








This brings up an important question as to the construction of the 
4th, 5th and 6th subdivisions of Sec. 144. 

In the case of White v. Zoro and others, 7 Bar. S. C. R. 204, where 
the plaintiff had brought a joint action against the maker and endors- 
ers of a promissory note not negotiable, alleging a guaranty by the lat- 
ter, Mr Justice Hand, on demurrer to the complaint, seems to have 
treated it as a case of misjoinder of causes of action, within sub. 5, of 
sec. 144.; while Mr Justice Willard, in Zhe Montgomery Co. Bank v. 
The Albany City and The New York State Banks, 8 Bar.8. C. R. 396, 
considers the error as a “ defect of parties” within sub. 4 of the same 
section; and again in Jngraham v. Baldwin, 12 Bar. S. C. R. 9, the 
same judge treats a misjoinder of plaintiffs as following within the 
same provision. 

To me, however, the case would seem to fall more clearly within the 
6th sub. of the sec. than either of the others. 

A “defect of parties” means, I apprehend, a want of proper parties ; 
and there is nothing in the nature of the causes of action here, nor was 
there in the cases referred to, rendering it improper to jointhem. The 
error is, that the complaint does not state facts sufficient to constitute 
a cause of action against the defendants gocntly, which in an action up- 
on contract to recover damages only, he must do. 

Unless the case is within sub. 6, the error is waived by omitting to 
demur ; Sec. 148. The consequence would be that a plaintiff might 
sue in a single action, one man upon a promissory note, another upon 
a bond, a third upon a contract to build a house, and a fourth upon an 
agreement to sell a farm, and unless the defendants demur, the action 
must be tried against them all. This would be intolerable and absurd. 

By the common law, this error was always held to be a sufficient 
ground of nonsuit at the trial, and I find nothing in the Code to change 
the law in this respect. . 

The judgment is therefore erroneous, and must be reversed. 








N. D. Superior Court. 
March General Term, 1853. 
Before OAKLEY, Ch. J., and DUER and PAINE, Justices. 


Tsomas Carntey, Sheriff, and Josern W. Corton, appellants, against 
Carvin Hutt, respondent. 


Where, by the terms of a chattel mortgage, the mortgagee has an immediate right of pos- 
session, the property cannot be levied on and sold under an execution against the 
mortgagor. 

But where the mortgagor has a right of possession for a limited period, the weight of autho- 
rity is, that his possessory interest is a proper object of levy and sale. 

The sale, however, in this case, must be confined to the interest of the mortgagor, for if the 
Sheriff, having notice of the mortgage, sell the entire property as that of the mortgagor, 
he renders himself liable to the mortgagee, at least to the extent of the mortgage debt. 
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A provision in a mortgage that the mortgagor may retain the possession until a default in 
the payment of the debt, is no evidence of a trust,“affecting the validity of the mortgage. 
If the continual possession of the mortgagor under such a provision is any evidence of fraud, 


it only raises a presumption that may be repelled, and the finding of a jury- or judge nega- 
tiving a fraudulent intent, is conclusive. 


Upon these grounds judgment for plaintiff affirmed with costs. 


On or about the 14th of August 1850, Francis Michelin mortgaged to 
the respondent, certain Lithographic Presses and Stones, of the value 
of $600, to secure the payment of $230, the sum of $100 with interest 
payable in six months, and the balance in one year from the date of 
the mortgage; and until default should be made in the payment, it 
was provided by the terms of the mortgage, that the mortgagor should 
“remain and continue in the quiet and peaceable possession of the 
said goods and chattels, and the full and free enjoyment of the same.” 
The mortgage was filed in the Clerk’s office in King’s County, on the 
15th of August. Michelin testified that the property mortgaged was 
worth $1,125. 

On the 28th of September, 1850, Colton, one of the appellants, 
recovered judgment against Michelin, and on the same day issued 
execution against him, which came into the hands of the defendant, 
Carnley, was levied on the property mortgaged, and the same was sold 
on the 8th of November. The execution was returned satisfied, De- 
cember 9th, 1850. Michelin’s counsel gave notice of the mortgage, 
by direction of the mortgagor. The property was purchased by Wil- 
liam Holbrook; but Michelin has continued in the use of it from the 
sale to the present time, first at the place where it was levied on, and 
since in Fulton Street. The respondent has since called on Michelin—has 
known where to find the property, but has never pursued it or asked 
Michelin to pay the debt. Michelin swears that there was property to 
the value of $500 or $600 sold, that was not included in the mortgage. 

The question principally involved is, whether personal property of 
great value, mortgaged for a small sum, the mortgagor having both 
the actual possession and the right of possession, is liable to be sold on 
execution against the mortgagor. 


E. W. and G@. T. Chester, and A. J. Vanderpoel, made and argued 
the following points. 


I. The appellant holds the affirmative of the question, and insists 
that this property was subject to sale by the Sheriff, and was rightfully 
sold. 

II. The Sheriff, in levying, was bound to levy on the property in 
substance, and not upon a right or interest springing out of the property. 
The property, if rightfully subject to the mortgage, was sold subject to 
it, and was liable to pay the mortgage debt. 

III. The Sheriff in levying on property so cireumstanced, is only to 
inquire whether he may lawfully seize and sell, but is not bound either 
in levying or selling, to admit or decide upon the validity of the mort- 
gage. Cuveat emptor applies to the purchaser. He gets the right and 
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title of the defendant in execution, not the right of a third person. 
The Sheriff is liable to such third person, only in case his right is such 
that the levy is a trespass. 

IV. The Sheriff was not a trespasser—the mortgagee having neither 
the actual nor constructive possession, nor the right of possession, could 
maintain neither trespass, trover nor case. In these actions was for- 
merly to be found a remedy for every injury to personal property. 
The code has created no new rights, but only changed the form of 
remedy for a wrong. 

V. Assuming that the mortgage is valid, the mortgagor having 
the r7ght to the possession, the mortgagee’s only action would be in 
the nature of case for an injury to the reversion. This would only lie 
for an injury or a destruction of the property. The sale could not 
impair or aifect the right of the mortgagee; his mortgage, notwith- 
standing the sale, remained a lien on the property in the hands of the 
purchaser, and he could take it from the purchaser when his mortgage 
became due, in the same manner as he could from the mortgagor. 
Bank of Lansingburgh v. Crary, 1 Barb. 8. C., 542. Hurd v. West, 
7 Cow. 752. Gordon v. Harper, 7T. BR. 9. Van Antwerp v. New- 
man, 2 Cow. Jackson v. Parker, 1 M. and §., 234. 2 Saund. R., 47, 
(d.) (f.) and cases cited. 

1. The Sheriff did not give notice that he sold subject to the mort- 

age. If he had done so, would he have been less a wrong doer? He 
1ad no right to judge whether the mortgage was valid—whether it 
was bona fide—whether paid or unpaid. It was enough that he had 
the right to levy, sell and give possession. Onght he to have given 
notice that he sold subject to the mortgage, provided it was valid ? 
Whether he gave such notice or not, all knew that he did so sell, and 
the mortgagee was not damaged, much Jess injured by such an unusual 
notice not being given. The levy is as much a trespass on the mort- 
gagee’s rights with the notice, as without. 

2. If any one has a right to complain that the notice was not given, 
that the property was sold subject to the mortgage, it is the purchaser. 
But he pretends to no ignorance, and if the mortgagor is to be believed, 
he can well afford to pay the mortgage, since the value of the property 
sold, was from $1600 to $1700, and it does not appear to have been 
sold for more than enough to satisfy the execution. 

3. There is no evidence that the plaintiff was damaged, nor of any 
amount of damage, by the sale. 

VI. The Sheriff has not, either in law or in fact, destroyed any right 
of the respondent to the property, nor created any difficulty in the 
assertion of that right. The property was all sold to one purchaser. 
In law, the mortgage is just as effectual against the property as before 
the levy ; in fact, the ty 0 has been as much within reach of the 
mortgagee, as if the levy had not been made. The property has been 
with the mortgagor, and at or within a few steps of its former situs, 
ever since the sale. The purchaser has done no act in regard to it, 
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that the mortgager had not a full right to do. What wrong then has 
been done? What injury or damage suffered ? 

VII. Ifthe respondent has a right of action, that right accrued on the 
day of sale, and was independent of the time when money was paya- 
ble by the terms of the mortgage. The demand upon the Sheriff after 
the sale, and paying over the money was a nullity, and created no 
right of action. 

VII. The finding was contrary both to law and evidence, and ought 
to be set aside, and judgment entered for the appellant. 

IX. The mortgage provides that until default be made in the 
payment of the said sum of money, the mortgagor is to remain and 
continue in the “ quiet and peaceable possession of the said goods and 
chattels, and in the full and free enjoyment of the same.” This is a 
“trust for the use of the person making” the mortgage, and the statute 
declares it “void as against the creditors existing, or subsequent of 
such persons.” 2 R. S., 135, § 1. Spies v. Boyd, 11th vol. Legal 
Observer, 54. Griswold v. Sheldon, 4 Coms., 581. 

1. This section is wholly independent of the subsequent provisions 
in Sec. 5 in the same title, and of the Ist section of Title 3,same chap., 
7, (p. 187. 

? Under the Revised Statutes the distinction between an absolute 
sale and a mortgage of goods was abolished. A mortgage acquires 
the same right to the immediate possession as the vendee in the case 
of an absolute sale. Continued possession by the mortgagee is in 
derogation of the legal nature of the conveyance. 2 R.S , 136, Sec. 5. 
Doane v. Eddy, 16 Wend., 523. L2andall v. Cook, 17 Wend., 53. 

3. Where the possession is in derogation of the legal nature of the 
conveyance, the law pres.mes it may be by a secret consent or agree- 
ment of the parties, and pronounces it fraudulent and void, unless the 
good faith of the parties, and absence of fraudulent intent, is made to 
appear. The Jaw will only sanction it as a privilege granted by the 
mortgagee or vendee, founded on motives satisfactory to a jury, or 
where the situation of the property forbids an actual taking of pos- 
session. 

But where the face of the instrument by which the party places the 
legal title out of his own control and beyond the reach of his creditors, 
he retains to himself the right of possession, and full and free enjoy- 
ment for a certain time, he creates a trust in the property for his own 
use, a right which the statute says he shall not have, and makes his act 
void. Goodrich v. Downs, 6 Hill, 433. 

4. The right to possess, and fully and freely enjoy personal property, 
necessarily gives the right to use it for its ordinary purposes, and to 
enjoy its proceeds and benefits. The person exercising that right 
would not be accountable to the owner for any injury to or destruction 
of his property, except for its abuse. At the end of the term, the 
property may be worn out or of comparatively little value. It is hard 
to see how this would differ in effect from conferring upon the party 
the right to sell and dispose of the property as his own. Griswold v. 
Sheldon, 4 Coms., 581. Spies v. Boyd, 11 Legal Observer, 54. 

VOL. XI. 40 
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XII. The plaintiff did not prove the absence of fraudulent intent, 
by facts and circumstances so as to overcome the presumption of fraud 
which the law raises from the seller remaining in possession. (Fol. 42 
and 43.) Randell v. Parker, 3 Sandford, 69. 12 Wend. 

XIV. The demand on the Sheriff of the goods, and his negleet to 
deliver them after he had rightfully parted with the possession, did 
not show any conversion by him, or render him liable. The law makes 
it his duty to take the goods into his possession, and deliver them to 
the purchaser. As well might they in this case have demanded the 
goods of the mortgagor and sued him for a conversion. 

XV. There must be a demand of both defendants, and there is no 
proof that any demand was ever made of the defendant Colton. MMitch- 
ell v. Williams and Roberts, 4 Hill, 13. 


Brainard and Lice, and D. D. Field for the respondent, made and 
argued the following points. 


This is an appeal from a judgment in favor of the above plaintiff, 
entered October 19th, 1852. 

This judgment was for the amount due plaintiff upon a mortgage of 
chattels, which chattels were levied upon and sold by the Sheriff above 
named, under execution, in favor of the defendant Colton, against the 
property of the mortgagor of said chattels. 

The judgment should be affirmed. 

I. A bona fide mortgage of chattels, duly executed and filed, passes 
the legal title to such chattels to the mortgagee. Story on Bailments, 
secs. 287, 288, and cases there cited. 

In respect to title, the Statutes of this State have abolished all dis- 
tinction between absolute sales and mortgages of chattels. Landall 
vs. Cook, 17 Wen., 523. 

It matters not that a mortgagor continues in possession of chattels 
mortgaged, or that he has a right to hold such chattels for a definite 
period. Ife is simply a bailee, until the condition of the mortgage has 
been complied with. Luller v. Acker, 1 Hill 473, Rogers v. Wadery, 
Insurance Oo., 6 Page 583. 

II. The interest of a mortgagor in such case is a limited, prescribed 
interest. His use, appropriation and possession of such chattels, are 
limited and prescribed. Smith vs. Acker, 23 Wen., 653. 

A sale, any interference with the title of the mortgagee, any ac- 
inconsistent with such prescribed use on the part of the mortgagor, 
would at once terminate his right to possession; and at all times the 
interest of the mortgagee is one which the Courts will protect. Jfa- 
throne v. Bowen, 1 Com. 295; Wheeler vy. McMarland; 10 Wen. 318; 
Howland v. Millett, 3 Sam. sup. 607. 

III. A stranger, claiming under mortgagor, can hold no more than 
his limited and prescribed interest. 

A levy upon and sale of mortgaged chattels, under execution against 
property of the mortgagor, is an unlawful interference with the inter- 
est of the mortgagee, for which he has a remedy against the officer. 
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Otis v. Wood; 3 Wen. 500; Bailey v. Barton & Wen ; 339 (see 
347.) Butler v. Miller; 1 Com. 496. 

IV. The duty of a Sheriff is well established. He should discrim- 
nate. If he does more than is necessary under his authority, he is a 
trespasser. Comyn R. (619 naval page) King v. Manning ; Waddell 
v. Cook; 2 Hill 47; Wetville v. ian y 15 Mass. 82; Burrall v. 
Acker ; 23 Wen. 60, &e. 

V. The principle governing in cases of sales of partnership property, 
under execution against property of one partner, or of property held 
by tenants in common or joint tenants under execution against prop- 
erty of a single tenant, is equally applicable to the case of asale or 
mortgaged chattels under execution against the property of the mort- 
gagor. White v. Phelps, 12 N. H. 382. 

VI. The Sheriff, or officer, by levy upon, and absolute sale of chat- 
tels mortgaged, assumes, personally, the payment and satisfaction of 
the mortgage. 











By the Court, Durr, J—A chattel mortgage in all cases vests the 
legal title in the mortgagee, and where, by the terms of the instru- 
ment, he has the immediate right of possession, the property cannot 
be rightfully levied on and sold under an execution against the mort- 
gagor, even when the possession has not, in fact, been changed. In 
these cases the mortgagee is, in judgment of law, the absolute owner. 
The mortgagor a mere bailee at sufferance. Marsh v. Lawrence, 4 
Cow. 469, Otis v. Wood, 3 Wend. 500, and McCracken v. Luce, cited 
in the opinion of the Court. Builey v. Burton, 8 Wend. 346, Matte- 
son v. Baucas, 1 Comst. 295. 

On the other hand, where the mortgagor is entitled to the possession 
for a definite period, the weight of authority seems to be, that his pos- 
sessory interest is a proper object of levy and sale, and without mean- 
ing to commit ourselves by a positive opinion, we shall assume, for the 
purposes of this decision, that such is the law. 

In this case, Michelin, the mortgagor, by an express clause in the 
mortgage, was to continue in the possession of the goods and chattels 
mortgaged, until a default in the payment of the principal debt, and 
it was during the period that he was thus entitled to the possession, 
that the levy and sale, which are the subject of the complaint, were 
made. The mortgage had previously, however, been filed, and the 
Sheriff had also express notice of its existence and terms, and the ques- 
tion is, whether thus charged with notice constructive and actual, he 
has not rendered himself liable in the present action, by his proceeding 
to sell and deliver to the purchaser, the entire property as that of the 
debtor. If he is liable, the other defendant, the judgment creditor; 
under whose direction and authority he acted, must be equally so. _ If 
the claim and rights of the plaintiff as mortgagee have been disregarded 
and violated, they are jointly liable as wrong doers. 

The question as to the liability of the Sheriff, we believe, lds not 
arisen in any case, in all its circumstances, similar to the present, but 
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it has arisen and been determined in several cases so strictly analo- 
gous, that, in principle, they are not distinguishable. 

The leading case is Wheeler v. Me Farland, 10 Wend. 320. The plain- 
tiff had a lien for advances made by him to the judgment debtor on the 
property levied on by the Sheriff, who had notice of the facts, but who, 
nevertheless, proceeded to take possession of, and advertise for sale, 
the whole of the property, as belonging absolutely to the debtor. The 
Court held that by thus acting, he rendered himself liable as a tres- 
passer ab initio, so as to entitle the plaintiff to a recovery against him 
in an action of replevin. It is true that the lien of the plaintiff in 
this case was created by a pledge, and not a mortgage, but as the 
interest of a pledgor is just as liable to be sold under an execution as 
the qualified interest of a mortgagor, (2 Z?. S. p. 366 s. 20) we cannot 
pereeive that this distinction detracts at all from the weight of the 
decision, as a relevant authority. 

So the interest of a debtor, as a joint-owner or partner, may un- 
doubtedly be sold under an execution against him, but if the Sheriff, 
having notice, proceeds to sell the entire property, thus jointly held, 
as that of the debtor, it is settled by many decisions that he becomes 
immediately liable to the other joint owners or partners, who are en- 
titled to recover against him in a suitable action, the property itself, 
or its value. Walsh. vy. Adams, 3 Denio 125. Waddell v. Coit, 2 
Hill 49, Afellville v. Brown, 15 Mass. 82, White v. Phelps, 12 N. II. 
R. 182, Johnson v. Lvans, 7 Mann & Geang 240. 

These decisions, as it seems to us, can only be explained and justified 
upon the ground that, whenever it is known to the Sheriff, or he has 
reason to believe, that the interest of the judgment debtor in the pro- 
perty upon which he has levied, is special and limited, it is his duty 
to declare the fact, and by express words, confine the sale to such 
right, title and interest, as the debtor may really possess. It is this 
doctrine, therefore, that we must now consider as established, and so 
far from thinking that goods covered by a mortgage can be justly 
excepted from its operation, we are clearly of opinion that it is to the 
relation of mortgagor and mortgagee, that it applies with a peculiar 
force. A mortgagee of chattels is in all cases, the real owner, and the 
mortgagor when permitted to retain the possession, simply his bailee. 
(Bancroft v. Jones, 4 Comst. 509, Fuller v. Acker, 1 Will 473; Logers 
v. Traders’ Ins. Co. 6; page 583.) 

And, as we before intimated, we seriously doubt whether a right of 
possession which in its nature is strictly personal and incapable of 
transfer, (for if a power of disposition is given to the mortgagor the 
mortgage itself is fraudulent and void, 2 Comsé. 581) is a proper sub- 
ject of levy and sale, under an execution, at all. Where fraud cannot 
be justly imputed, we see no reason why the rights and interests of a 
mortgagee ought not to be as carefully protected as those of a pledgee, 
and consequently, if a sale of goods and chattels covered by a mort- 

age is allowable at all under an execution against the mortgagor, it 
is evident, that it ought to be so conducted as not to defeat, or in any 
degree impair, the remedy of the mortgagee. It should therefore 
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comprehend the entire property, as a single lot, be limited to the right 
and interest of the defendant, and be expressly subject to all the terms 
and conditions of his prior conveyance. 

It is said, that when the property levied upon is in the possession of 
the mortgagor, the Sheriff is not bound to inquire and determine 
whether the mortgage is valid or not—in other words, he has a right 
to be silent, and cast the risk upon the purchaser. The reply is, that 
the duty of the Sheriff to inquire and determine whether the defendant 
is an absolute owner, or has only a special and limited interest, is 
exactly the same, in the case of a mortgage as in that of a pledge or 
of a partrership—a pledge may be a cover for frand, as well as a 
mortgage—the asserted partnership may not exist, or may not embrace 
the goods in question. The Sheriff, however, in proclaiming the fact 
that a title is asserted bya third person, to which that of the defendant 
in the execution is subordinate, and in selling the property subject to 
this claim, determines nothing as to its validity—he merely pursues 
the course which the law judges to be necessary for the protection of 
rights and interests, which might otherwise be sacrificed or endangered ; 
he cannot say that a mortgage duly filed is a valid security, but he 
cannot treat it as not existing. He has no right to say that it is invalid 
by selling the property which it embraces, as belonging absolutely to 
the judgment debtor—it is at his own peril that he thus constructs the sale 
as embracing a denial of the title of the mortgagee, it is an invasion 
of his rights, for which the law gives him an appropriate remedy. 
When the mortgage is valid, the Sheriff is as much a trespasser and 
wrong doer as if the judgment debtor had no interest in the property 
at all. 

There is no force in the objection that the property is still subject to 
the mortgage, and as such, may be even now seized and sold by the 
Sheriff. In all cases where geods are wrongfully sold, the owner has 
an election to reclaim the property from the hands of the purchaser, 
or recover its value from the tortious vendor. Ifthe sale made by the 
defendant was unlawful, we see no reason for denying this election to 
the plaintiff. 

The result is, that the defendants mnst be answerable in damages to 
the full extent of the sum for which judgment has been rendered against 
them, unless the title of the plaintiff as mortgagee can be successfully 
impeached. Ifthe mortgage, as has been contended, was upon its face 
fraudulent and void as against creditors, or was rendered so by the 
continued possession of the mortgagor, the property which it embraced 
was rightly sold under the execution, as belonging exclusively to the 
debtor. It is evident, from the fact, that an indemnity was required 
and given, that it was upon the ground that the mortgage was wholly 
void, that the sale proceeded, and it is upon this ground alone that it 
can be justified. That the mortgage was founded upon a full valuable 
consideration was clearly proved, and is not denied, but it is insisted 
that it was rendered void as against creditors by the provision which 
it contains, that until default in the payment of the monies meant to 
be secured, the “mortgagor should remain and continue in the quite 
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and peaceable possession of the goods and chattels which it embraced, 
and in the full and free enjoyment of the same.” The objection is 
founded upon the interpretation given by the Counsel for the defendants 
to S.1, Tit. 2, of the Statute of Frauds, (2 22. S. p. 135), which de- 
clares that every conveyance, transfer or assignment of goods and chat- 
tels, in trust for the use of the person making the same, shall be void, as 
against his creditors existing or subsequent; but the learned Counsel we 
think greatly erred in assuming that the stipulation to which he ob- 
jected created a trust in favor of the mortgagor, within the meaning of 
the statute—such a construction may very reasonably be given toa pro- 
vision which not merely gives to the mortgagor for a time the right ot 
possession, but authorizes him to deal with the property, during that 
period, as an absolute owner, nor have we any difficulty in assenting to 
the decisions in which in such cases this construction has been adopted ; 
(Wood v. Lowry, 17 Wend. 492 ; Griswold v. Sheddon, 4 Comst. 582 ; 
Spies v. Boyd, 11 Leg. Obs. 54.) In such a case, it may be justly 
regarded as the established law. But when the provision is limited 
to the personal use and enjoyment of the property by the mortgagor, 
that it created no trust affecting the validity of the mortgage, was in 
our judgment, expressly decided by the Court of Errors. in Smith v. 
Acker (23 Wend. 653), and is a necessary inference from the opinions 
delivered in the Court of Appeals in the recent case of Griswold v. 
Sheddon. 

The objection arising from the actual possession of the mortgagor 
will be disposed of in a few words. In this Court it has uniformly 
been held that the continued possession of a mortgagor, when consis- 
tent with the terms of the mortgage, and limited to endure only until a 
default in payment, where the mortgage has been duly filed, is not 
even presumptive evidence of a fraudulent intent, nor are we aware 
that until the adoption of the Revised Statutes, it has ever been doubt- 
ed that such was the established law, in this State, as well as in England. 
The immediate delivery of the possession’ is indeed essential to the 
validity of a pledge, and its omission, where there is an absolute sale, 
as inconsistent with the nature of the contract, may be justly held to 
raise a presumption of fraud. But the main object of a mortgage, as 
distinguished from a pledge, is to enable the debtor to retain the pos- 
session and enjoyment of the property, so long as he fulfills the condi- 
tions of the contract, and this is just as true of a mortgage of chattels as 
of lands, nor can we believe that the Revised Statutes meant to abolish 
so important and vital a distinction—we cannot believe that it was 
the intention of the Legislature, in effect, to convert every chattel mort- 
gage into a pledge. As the danger of fraud is now effectually guarded 
against by requiring every such mortgage to be filed (Zaws of 1833, 
chap. 299), we are not at all disposed to favor a doctrine which is not 
only clearly opposed to the general understanding of those engaged in 
business, but plainly repugnant to their interest and convenience. 

It is not necessary, however, to insist upon these views in the present 
‘ase, nor to explain more fully the reasons which have led us to adopt 

nem. Let it be admitted that the act of 1833, requiring a chattel mort- 
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gage to be filed, as notice to creditors and purchasers, has not repealed 
these provisions in the Revised Statutes, upon which the argument is 
founded (2 R.S. s. 5, p. 136), and that, according to the literal con- 
struction of those provisions which the Supreme Court has adopted, an 
immediate delivery of the property, followed by an actual and contin- 
ual change of its possession, is just as necessary in the case of a mort- 
gage as of an absolute sale. When there is no such change of posses- 
sion, it is only a presumption of fraud that is raised, and this presump- 
tion, by the express words of the statute, may be repelled by evidence 
that the mortgage was made “‘in good faith, and without any intent to 
defraud creditors or purchaser.” This question, it is now settled, is 
a question, not of law but of fact, and hence the finding of the judge, 
by whom alone this cause was tried, must have the same effect as that 
of a jury. He has decided, as a question of fact, that there was no 
fraudulent intent, and as the case is now before us solely upon excep- 
tions of law, we are as much concluded by his decision as we should 
have been by the verdict of a jury. 

The judgment at special term must therefure be affirmed with costs. 








PRACTICE CASES. 


Supreme Court. 


Oris agt. Ross anD OTHERS. 


(Binghamton General Term, 1853.) 


An answer does not contain a double defence because it denies two facts, both of which are 
necessary to make out a good cause of action. 

All the material facts constituting one cause of action, may be denied generally or specifically 
in one answer, but not in the alternative form. 

The 150th section of the Code, requiring several defences to be separately stated, does not 
relate to defences consisting of mere denials of the allegations in the complaint, but to 
distinct affirmative defences. It must be new matter. 

It seems, that the last clause of section 160, providing for an indefinite and uncertain pleading 
to be made definite and certain, does not apply to defences which consist in mere denials 
of the plaintiff’s allegations, but to new matter. 


The facts appear in the opinion of the Court. 


By the Court, Saanxianp, J.—The plaintiff moved to strike out a 
portion of the defendants’ answer to the complaint, on the ground that 
it set forth two defences, not separately stated, as required by section 
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150 of the Code. The motion was granted at special term, and the 
defendants appeal. 

The complaint alleges that on the 24th of April, 1852, the defend- 
ant Erastus Ross, being a merchant in failing circumstances, pur- 
chased of the plaintiff a quantity of goods; that in order to obtain 
said goods and to deceive and defraud the plaintiff, said Ross repre- 
sented to plaintiff that he was in good and flourishing circumstances, 
and was worth more than three thousand dollars, over and above all 
his debts and liabilities; that such representations were false, and 
were made to obtain possession of said goods—he having no intention 
to pay for them, &c. 

The answer denies that said Ross was much embarrassed, insol- 
vent, or in failing circumstances; and they further deny that in order 
to obtain said goods, and to deceive and defraud said plaintiff, said 
Ross represented to him that he was in good or flourishing circum- 
stances, or that he was worth more than three thousand doltars, or that 
said Ross did not intend to pay for said goods; or that such repre- 
sentations, or that any representations made by said Ross to the plain- 
tiff, were false, or made for the purpose of obtaining said goods, &c. 
The objection made to the answer is, that if the defendant did not 
make the alleged representations as to his property, then he has a 
good defence on that ground alone; and if he did make the alleged 
representations, and they were ¢rue, then the éruth of those represent- 
ations is a defence; and that by denying the fact of making such 
representations, and also denying that he made fa!se representations, 
two defences are combined in one answer. 

I am of opinion that it is competent for the defendants to answer 
as they have done in this case, because the 149th section of the Code 
permits the defendant to deny generally or specifically each material 
allegation of the complaint controverted by the defendant ; and every 
material allegation of the complaint not denied by the answer, as 
prescribed by section 149, is admitted (see § 168). The defendants 
had the right by a general denial of the complaint to oblige the plain- 
tiff to prove both the representations and:their falsity ; and the spe- 
cific denials of the answer require him to do no more than that. The 
answer does not contain a double defence beeause it denies two facts, 
both of which are necessary to make out a good cause of action. 
If this were so, an answer could never deny more than one material 
allegation of the complaint, and would, of necessity, admit all the rest ; 
or the defence, althongh consisting of bald denials of allegations, on 
the other side, would call for as many separate answers as there are 
material allegations to be denied. I am of opinion that al the mate- 
rial facts constituting one cause of action, may be denied in one 
answer, however numerous those facts are. Nor is there anything 
inconsistent in the denials contained in this answer—for it may be 
true, that the defendant, Ross, never represented to the plaintiff that 
he was in good circumstances at the time of the purchase of the 
goods, and yet he may in fact have been in good circumstances. It 
would be exceedingly unjust to drive him to admit, either that he 
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made the representations of his wealth or that they were false. I 
hold that he may deny both. 

The 150th section of the Code, which is relied on by the plaintiff, 
is, that the defendant may set forth by answer as many defences as he 
shall have, and that they shall each be separately stated. 

This section does not relate to defences which consist of mere deni- 
als of the complaint, but relates to distinct affirmative defences—such 
as payment, statutes of limitations, release, &c. It must be new 
matter. 

The answer seems to be defective, in one respect not alluded to by 
the court at special term, nor in the notice of motion, viz.: it denies 
the allegations in the alternative form, that he made this representa- 
tion, or that, or that, ov that—and thus leaves it uncertain which he 
means to deny. The defendants probably intended to use the word 
“nor” instead of “or,” but they have not done so. 

The last clause of the 160th section of the Code enacts, “ that when 
the allegations of a pleading are so éndefinite or uncertain that the 
precise nature of the charge or defence is not apparent, the court may 
— the pleading to be made definite and certain by amendment.” 

have doubts whether this section has relation to defences, which 
consist in bare denials of the plaintiff’s allegations, and am inclined 
to think it should be limited in its application to defences of new 
matter contained in an answer. 

But I deem it unnecessary to decide the doubt in this case, for the 
reason that the application did not ask to have the answer made 
more definite or certain, but asked to have the defendants elect which 
of two defences they would rely on, and to have the other stricken 
out. : 

But it is said that this is not an appealable order, because it does 
not involve the merits. Iam of opinion that striking out the denial 
of any material allegation in a complaint, and thereby obliging the 
defendant to admit that allegation, does involve the merits; and such 
was the decision reported in 4 Z/ow. Pr. PR. 314. 

I ain of opinion that the decision at special term is erroneous, and 
should be reversed with costs of this appeal, and ten dollars costs of 
defending the motion at special term. 
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N. D. Superior Court. 
(October Special Term, 1853.) 


Before Mr. Justice BOSWORTH. 


Ausert Grancer and Josern Comrorr against Morris Scuwartz 
and Lewis Lyons. 


JURISDICTION OF SUPERIOR COURT UPON CONTRACTS WHERE ALL THE 
DEFENDANTS RESIDE OUT OF THE CITY AND COUNTY—ATTACHMENT. 


The Superior Court has no jurisdiction of actions upon contracts where all of the defendants 


reside out of the City and County of New York until it has been acquired by the service 
of a summons on one of them. 


An attachment issued in such a case against the property of the defendants, before either of 
them has been served with a summons, on an affidavit that all are non-residents, is void. 

A motion to discharge the attachment, though made on new affidavits, cannot be resisted by 
affidavits in reply, showing that in point of fact, sufficient grounds existed for issuing an 
attachment, when such grounds are not attempted to be established by the affidavit on 
which it was actually issued. 


The defendants move to discharge an attachment against their pro- 
perty, issued by a Judge of this Court, on the 13th of July, 1853. 

The affidavit on which it was issued, showed that the defendants 
were jointly indebted to the plaintiffs, and that both of the defendants 
were non-residents of the State of New-York. 

On the 29th of July, the defendants on an affidavit that they had 
duly appeared in the action, and were both residents of this State, and 
of the City and County of New York, that Schwartz had then been 
such resident for about two months, and Lyons for about four weeks, 
obtained an order to show cause why the attachment should not be 
vacated. On the hearing of that order, it was referred to James Lynch, 
Esq., to determine, whether at the time of issuing the attachment, the 
defendants were non-residents, and to report the evidence as well as 
his opinion thereon. 

Witnesses were examined before the referee, who reported the evi- 
dence, and his opinion that Schwartz was a resident, and that Lyon 
was not a resident of the City and County of New York at the time of 
issuing the attachment. 

On such report, and the affidavits used to obtain the attachment, 
and also on those used on the motion resulting in the order of reference, 
and the affidavit that neither of the defendants had been served with 
asummons in this action, the defendants now move for an order va- 
cating and discharging the attachment. 

The papers show, that at the time the defendants became the debt- 
ors of the plaintiffs, they were partners in trade in Georgia. That 
on the 9th of July, Schwartz was known by the plaintiffs to be in the 
City, was seen by one of them, and asked why defendants had allowed 
their note maturing on the 2d of July, to be protested. He said that 
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the business of defendants was prosperous, and he could assign no 
reason, unless Lyon had mistaken the day of payment, supposing it to 
come on Monday the 4th, instead of Saturday the 2d.—That he had 
not heard from his partner later than the Ist of July, on which day he 
received a letter from him dated the 26th of June. If he did not 
hear from him by the 11th, he should immediately return to Augusta, 
though he desired to remain and purchase goods for his fall sales in 
Augusta. On the 12th of July, on being called upon. by plaintiffs’ 
book-keeper, he said he had not heard from his partner. The defend- 
ants were brothers-in-law, had been living at 192 Chatham Square 
from the time Lyon came to New York, and Schwartz had been there 
since some time in May, or early in June, 1853. 

The defendants had discontinued their business in Augusta before 
the attachment was issued, and had shipped their goods to New York. 


IT. Morrison, for defendants. 
Smidt and Riggs, for plaintiffs. 


Boswortn, J.—The attachment was issued on affidavits showing that 
both defendants resided out of the City and County of New York, and 
was issued solely for that cause. At the time it was issued, neither of 
them had been served with the summons in this action: taking the 
affidavit to be true, the Court had no jurisdiction of the action, for the 
reason that both defendants resided out of the City and County of New 
York, and neither of them had been served with the summons, Code, § 
33, sub. 2. The Judge granting the attachment had no jurisdiction to 
grant it, and it was utterly void. 1. Selden, 164; Castellanos v. 
Jones; 3 Coms. 41; Staples v. Fairchild. The subsequent appear- 
ance of the defendants could not give it validity : although the volun- 
tary appearance of the defendants is equivalent to personal service of 
the summons upon them, (code § 39), it can have no greater effect than 
the service of a summons on them, on the day of their so appearing. 
From the tine of their appearing, the action was commenced, and by 
such appearing, the Conrt acquired jurisdiction of the action, and over 
the persons of the defendants. This could not retroact to make an 
attachment valid which was a nullity when issued. Although a 
mere irregularity may be waived by the delay of the party to take 
advantage of it, or by a subsequent proceeding, a void act is not waived 
by delay, or any subsequent act of the opposite party. Graham, p. 705; 
3 Coms. 1383; Burckle v. Eckhart. 

The code provides, that an attachment may “be obtained from a 
Judge of the Court in which the action is brought, or from a County 
Judge,” ($ 228) and that “an action is commenced as to each defend- 
ant, when the summons is served on him or on a co-defendant who is 
a joint contractor or otherwise united in interest with him,” § 99. 

Hence it is evident that to authorize the issuing of an attachment, 
this Court must either have jurisdiction of the action by the residence 
of one of several joint debtors within this City and County, in which 
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case an attachment may be issued to accompany the summons, (code 
§ 227), or it must have acquired jurisdiction by the service of a sum- 
mons on one of several non-resident joint-debtors. The affidavit on 
which this attachment was issued, stated that both defendants were 
non-residents. The Court had no jurisdiction of the action if the 
affidavit was true, and no judge of it had any authority, on such an 
affidavit, to issue an attachment. 

The plaintiffs’ counsel contends, that the actual facts existing, as 
shown by all the papers now before the Court, gave it jurisdiction of 
the action, as one of the two defendants was a resident of the City, and 
that an attachment might properly have been issued as against the 
non-resident, and as to him, it should not be discharged. 

That as the motion to discharge the attachment is made on other 
papers than those on which it was issued, it is competent for the plain- 
tiffs to establish by their affidavits in reply, that good grounds existed 
for issuing it, and that if they show this it will not be vacated, although 
such grounds are entirely different from those on which it was obtained. 
They also insist that the whole papers show that the defendants at the 
time the attachment was issued were concealing themselves with intent 
to avoid the service of a summons, and also with intent to defraud 
their creditors. ; 

To this it may be answered, first, that it can hardly be said that 
Schwartz was concealing himself at all, and there is not much reason 
to believe that Lyons had then arrived within the city. It may per- 
haps be inferred, that Schwartz was designedly misleading the plain- 
tifis as to the business condition of the defendants, and with the intent 
to prevent anything coming to their knowledge to influence them to 
immediately prosesute their claim; but there can hardly be said to 
be any evidence that he actually concealed himself. 

The more conclusive answer is—that when an attachmént has been 
issued which is void on the face of the papers on which it was issued, 
a motion to vacate it cannot be defeated by proof that good grounds 
for granting it existed, which were not shown nor alluded to in the 
affidavit on which it was issued. 

The most a party can do by affidavits in reply, is to conclusively 
show the existence of the facts on which the attachment was sought, 
but which the affidavits on which it was granted, in judgment of law, 
do not sufficiently establish. 

It would seem to be very unreasonable, when an attachment is 
sought and granted on a ground subsequently shown not to have 
existed, or which would not authorize the Court to entertain or grant 
an application for it, to allow a plaintiff, by affidavits in reply, to show 
some other good ground existing entirely different in its nature. 

Such a ground, thus set up, a defendant could not controvert. And 
if he was allowed to renew his motion, and answer the new ground 
thus taken and established, the plaintiff in reply, might show the exist- 
ence of still another cause for an attachment, and thus continue a series 
of motions, unfil all the causes for issuing an attachment enumerated 
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in the statute had been set up, in answer to successive motions, and 
had been met by new motions as they were successively presented. 

The most a plaintiff can do in reply, is to overcome the affidavits on 
which the motion to vacate is made, and fully establish the grounds 
relied upon in the original affidavits, but hich on full consideration, 
may be found to be so defective as to not establish them satisfactorily. 

I do not think that the Court has the power to do any act which ean 
give validity to the attachment. The motion to discharge it must 
therefore be granted. But as the counsel of both parties seem to have 
mistaken the law, and the Judge issuing the attachment must have 
supposed the plaintiffs entitled to the attachment on the ground on 
which it was sought, each party must be left to his expenses of the 
proceedings unnecessarily taken to vacate it. 

(The other judges were consulted, and all concurred in the conclu- 
sions, that the attachment was void when issued, and could not be up- 
held, by showing in opposition to the motion to vacate it, that grounds 
existed, authoriztng it to be issued, which were not alluded to in the 
affidavits on which it was issued.) 








Witram Donpar against Patrick Dorry. 


ACT RELATING TO JURISDICTION OF THE MARINE COURT WITH REFERENCE TO 
COSTS IN ACTIONS PENDING WHEN ACT TOOK EFFECT, 


The act of July 21, 1853 relating to the jurisdiction of the Marine Court over actions of as- 
sault and battery, libel, slander, &c., does not affect the costs recoverable in such actions, 
pending in other courts in the City of New York, at the time that act took effect. 


This is an action of assault and battery. An inquest was taken in 
it in April, 1853, and a verdict of $900 rendered in favor of the plain- 
tiff, and judgment was perfected thereon. The inquest was set aside 
to enable the defendant to have a trial of the action, and the judgment 
was retained as a security to the plaintiff for such sum as he should 
ultimately recover. 

It was re-tried in October, 1853, and the plaintiff recovered a ver- 
dict for $300 damages. The Clerk, in adjusting costs, allowed to the 
plaintiff full costs. 

The defendant moves for a readjustment of the costs, and insists that 
no more costs can be awarded to the plaintiff, than such as are allowed 
by the act of July 21, 1853. 


Jno. 2. Brady, for defendant. 

I. EX. ,Hart for plaintiff. 

Boswortu, J.—So much of the act of July 21, 1853, as bears upon 
the question now presented is in these words : 


“The Marine Court shall have jurisdiction over, and cognizance of, 
actions of assault and battery, false imprisonment, malicious prosecu- 
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tion, libel and slander, where the damages claimed do not exceed five 
hundred dollars, and the costs in all such actions when prosecuted in 
any other court in the City of New York, are hereby limited to the 
amount which would have been recovered in said Marine Court if 
prosecuted therein, but in no such action shall the costs exceed the 
damages recovered.” 

The defendant’s propositions are, briefly, that the right to costs does 
not become fixed until the termination of the action ; that they must 
be taxed according to the feebill in force at that time; that the act of 
July 21,1853, applies as well to actions pending at its date, as to those 
subsequently commenced ; that the right to costs in this case did not 
become fixed until after the second trial in October, 1853, and that the 
amount of costs must be limited to the sums recoverable for costs in 
the Marine Court. 

The act does not by its terms expressly include actions pending at 
the time it took effect. Its fair meaning is, that if any action which it 
allows to be brought in the Marine Court, shall be brought in any oth- 
er court in the City, in that case the costs recoverable shall be limited 
to the amounts recoverable for costs in the Marine Court. 

This action could not have been brought in the Marine Court, except 
upon the penalty of discontinuing the one then pending, and paying 
all the costs. The only reasonable construction of which it is suscep- 
tible, and the only one that can be given which will avoid injustice to 
suitors, is that which holds it to apply to only such actions as shall be 
prosecuted or commenced after it took effect. 

There is nothing in its terms requiring any different construction. I 
think it was not intended, and does not have the effect to limit the 
costs in such actions, pending at the time it was enacted, to the sums 
recoverable for costs, by the laws contrceling the Marine Court. In 
this conclusion all my brethren concur with me. 

Whether the clause, “ but in no such action shall the costs exceed 
the damages recovered,” applies as well to actions then pending as to 
those subsequently commenced, is a question which does not arise on 
this motion. 

The motion is denied, without costs to either party. 








J.W.B 
F. D. B 





against F. D. B——. 





against J. W. B——. 


DIVORCE BY HUSBAND—CROSS SUIT BY WIFE—-HUSBAND NOT REQUIRED TO 
FURNISH MONEYS TO WIFE TO PROSECUTE HER SUIT. 


Where, after an action has been brought by the husband against his wife to obtain a divorce 
on the ground of her adultery, she commences one against him on the ground of his adul- 
tery, the husband+ will not be required to furnish moneys to enable her to prosecute the 
separate action brought by her. 

The facts necessary to enable her to maintain her separate action, may be set up in answer to 

the complaint in the action of the husband, with 2 preper prayer for relief,and if proved, 
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which she could obtain in a separate suit. In fixing the amount to 


J. R. Whiting and J. Fogarty, for the motion. 
A. J. Perry, contra. 
Boswortn, J.—Each of these actions is brought to 


F. D. B now moves that J. W. B 








by her, and to defend the one brought against her, a 


tion ; she also moves for an injunction. 





J.W. 3B 





will entitle her to a decree in that action, of a divorce from him, and to all the other relief 


be paid, to enable her 


to defend the suit brought against her, the fact that his adultery is to be set up in the an- 
swer, and a divorce sought by her for that cause, will be taken into consideration. 


The facts sufficiently appear in the opinion of the Court. 


procure a divorce 


on the allegation of adultery by the defendant. The one first entitled 
was commenced by the husband, on or about the 22d of July, 1853, 
and the one secondly entitled about the 3d of September, 1853. 

advance and pay hera 
suitable and proper sum to enable her to prosecute the action brought 


nd also a suitable 


and proper sum for her support and maintenance pending the litiga- 


Each denies every allegation of adultery charged by the other. 
insists that no allowance should be made to enable his 


wife to prosecute the separate action brought against him by her. He 
insists that the action is unnecessary, that if the facts stated in her 
complaint are true, they can be set up in her answer to the complaint 


in the action brought by him, and if proved, they wil 
the relief she could obtain in a separate action. 
If the wife is innocent of the charges made agair 


1 entitle her to all 


ist her, and if her 


husband has also committed adultery, those facts entitle her to a decree 
of divorce, and his guilt is a bar to his action.—(2 R.8., 145, §40, 


sub. 4.) 


The facts which must be stated in her complaint, and which must 
be proved to enable her to sustain her action, are not only a complete 


defence to the action of the husband, but entitle her 
relief of a divorce from the marriage contract. 

It is therefore matter, undeniably proper to be set 
and the Code expressly provides that the court, in 
a judgment in favor of a defendant, “ may grant to 
affirmative relief to which he may be entitled.”—§ 2 


to the affirmative 


up in her answer, 
addition to giving 
the defendant any 
74. 


This provision is not qualified by any limitations or conditions. It 


was, by amendment of the Code, incorporated into 
the amendment was made allowing counter-claims 


it, at the time that 
to be set up, asa 


defence, which previously must have been made the subjects of sepa- 
rate and independent actions, and which were not a legal or equitable 


defence to an action by the plaintiff on demands in 
with them.—Code, § 150, sub. 2. 


no way connected 


The Code, as last amended, provides, that a defendant may set up 
in an answer, any new matter constituting a counter-claim, and in- 


cludes in its definition of a counter-claim, “a cause 


of action existing 


in favor of the defendant against the plaintiff, and connected with the 


subject of the plaintiff’s action.” 





The adultery of the husband creates a canse of action in favor of the 
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wife, which, by statute law, isa bar to his action, and which also enti- 
tles her, if innocent, to be. absolved from the marriage contract, and to 
have certain beneficial provisions made for her support. This cause . 
of action is connected with the subject of the plaintiff’s action in such 
sense and to such extent, that by pre-existing law it was not only a 
defence to it, but entitled her to affirmative relief in addition. 

The Code obviously intended to provide that a defendant, on proof 
of any facts which might properly be set up in an answer, should have 
all the relief. to waich the proof of such facts by law entitled him, al- 
though such relief could formerly have been obtained only upon a cross- 
bill, or in a separate and independent action. 

I have no doubt that the wife may set up in her answer the adultery 
of the husband, as well as deny the allegations of adultery made against 
her, and if the latter are not proved, and the adultery of the husband 
is established, she may have, if her answer prays for it, all the relief 
she could obtain in a separate action brought by her against the 
husband. 

It is not intended to decide that she shall not be permitted to prose- 
cute a separate action ; but if she elects to do so, when all the matters 
that can be embraced within any issues that can properly arise in the 
two, may be disposed of, and full relief given on the trial of only one, 
the husband will not be coerced to furnish means to prosecute the ac- 
tion by as well as defend the one against her. The nature of the de- 
fence to be made, and the relief sought on the facts on which it is rest- 
ed, will be considered in fixing the amount of a proper allowance. A 
reference will be ordered tu ascertain the proper sum to be advanced 
to enable her to defend, and for alimony. (All the judges of the court, 
in consultation, concurred in the conclusions stated in the foregoing 
opinion.) 
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